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Planning Board Meeting
September 10, 2019
Begin 6:30 PM 

Board members in attendance: Tom Miragliuolo, James Wilkens, Kevin Michaud, Ralph Howe
Board members not in attendance: Toni Wall
Attendees: Cliff Glinko, Carol & John Boynton, Mary Grow, Carol White, Nate White

Code Enforcement Officer William Butler present

Board meeting opened by Chairman Miragliuolo
Pledge of Allegiance to the American Flag

· Review/Approve Minutes of August 6, 2019 Meeting
· Board Member Wilkens motioned to approve August 6, 2019 minutes with grammatical corrections. Board Member Howe seconded motion. All in favor. No further discussion 
· Chairman Miragliuolo motioned to table August 27, 2019 minutes until next meeting. Board Member Wilkens seconded motion. All in favor. No further discussion.  

· Comprehensive Plan Status
· [bookmark: _Hlk19816019]Chairman Miragliuolo provided update for Comprehensive Planning Committee. Chairman Miragliuolo states the previous chair has since moved out of town and the committee has currently been operating without a chair person and it has been going fine. Chairman Miragliuolo notified that the invoices from the consultant are currently being paid by town staff and is not something that the chair has been tracking. He comments that the Committee currently has sections most done. Chairman Miragliuolo states the consultant advised that there is additional work to be done on 6 extra chapters. He goes on to advise that they are hoping to have the 1st draft done by December 2019. Chairman Miragliuolo explained that the consistence finding with the State is due to expire 8-2020 and with the December plan coming to the Planning Board and then going to other boards, it should line up for the town meeting. 

· Chairman Miragliuolo reminded the Board that the Planning Board had requested $23,000 from the Select Board to put on warrant articles and the Select Board recommended $22,000 which was voted on by the voters in March of 2018. The contract with KVCOG is for $20,500 and of the $20,500, they have expended 60% of it so far. Chairman Miragliuolo states there is $8,300 still remaining and that includes the visioning session and a few other items. Mr. Carol White commented that Joel has been doing a very good job on putting data together. Chairman Miragliuolo agreed.

· Chairman Miragliuolo passed out a draft of the revised land use plan. He explains that the land use plan is drastically different than the plan that came out of the visioning session. Chairman Miragliuolo advised that previously there were multiple areas including residential and commercial growth areas, however Comprehensive Planning Committee has combined those areas since there is no need to distinguish in regards to future growth area. There were some previous discussions on senior housing in the town. He informed the Planning Board that labor statistics show a large percentage of China residents are employed in Augusta versus Waterville, Winslow, Oakland, Fairfield and such combined. Board Member Howe inquired into when the next meeting was going to be held for the Comprehensive Planning Committee. Chairman Miragliuolo advised the date should be posted on the website. He also states that on average there are usually 3-5 members per meeting, however anyone is welcome to attend and voice their opinions. 

· Clifford Glinko
360 Route 3
Conditional Use Application Change of Use
Resource Protection District
Tax Map 17 Lot 48

· Chairman Miragliuolo gave a brief background of the application. He states the application came to them at one meeting and was sent to public hearing. Chairman Miragliuolo advised at the public hearing was a good meeting to get some questions answered and was a good discussion. He goes on to address that the application was submitted at the prior meeting where they started to go through the criteria but was tabled at criterion 1 due to pending further information. The intent was to pick up on criterion 1 at this meeting. Chairman Miragliuolo states he did not see any new information other than CEO Butler had attached a copy of Mr. Glinko’s caregiver registration card to the application which was questioned by the Town Attorney. Chairman Miragliuolo also mentioned that CEO Butler previously provided the Planning Board with a “cheat sheet” on medical marijuana statutes drafted by MMA.

· Chairman Miragliuolo questioned if the Board wanted to have any discussion before they started with criteria 1 or if they want to go through criteria 1 and then have a discussion?  Board Member Wilkens inquired into what became of the question regarding distance of the property from the school? Where does that stand? CEO Butler states that it is his understanding that if there is a storefront, then there is a problem with the distance between the school and the business. CEO Butler continues by stating that it was pointed out by Mr. Glinko that he can walk out of the cultivation area and over to the bank and have transactions take place there. CEO Butler states it suggests that the storefront of the law does not prevent transactions from being made, as long as they are off site of the business location.  Mr. Glinko reiterated that there are places that may be seen as less acceptable other than having a storefront but is a future consideration if China becomes an “opt in” town. Chairman Miragliuolo advised under “medical marijuana” on the MMA cheat sheet it states, under 3rd bulletin down: “authorizes registered caregivers to operate a medical marijuana retail store. Retail store is now defined in statute.” Chairman Miragliuolo states he tried to find a definition for a retail store in the medical marijuana act to confirm that the business was in fact not a retail store if he was doing business offsite. He explained that he was unable to find a definition and was under the assumption that if transactions were made offsite, it was not a storefront. Mr. Glinko states this maybe a convergence on definition on adult use marijuana store. Chairman Miragliuolo advised that he did find a definition for retail store in the adult use/recreation act which states “to sell adult use marijuana to consumers.” Chairman Miragliuolo questions offsite sales?  Mr. Glinko cautions even looking at anything regarding adult use. He states they are two different entities and were created by separate committees and enacted by different legislation. Mr. Glinko explains that they keep coming back to Title 28 which is in regard to adult use instead of referencing Title 22 which is for medical use. Mr. Glinko feels that anytime Title 28 is referenced, it is just creating more confusion. Chairman Miragliuolo advised that the definitions do say “under this chapter” which is recreational use. Mr. Glinko explained that they all have struggled with the definitions of terminologies.  Chairman Miragliuolo questions if it happens offsite is it still a retail store? For example Oil or pizza delivery can happen offsite. Board Member Howe inquired why the retail store is an issue? Chairman Miragliuolo informed than the distance from the school would apply. Board Member Howe informed the Board he contacted several state agencies and was pointed to one agency after another. He finally was able to speak to an individual at the Department of Education and was told that the rule specifically states that no marijuana facility, of any kind, can be near a school and the Grays Academy does meet the definition of a school.  Mr. Glinko explained there was a bill in July 2017 and an emergency legislation regarding a cultivation facility near a school, in another town, which gave towns authorization of 1 year to make an ordinance regarding distance from schools. Mr. Glinko states this did not happen. He continues to state that it depends what you are looking at, whether adult or medical use, and that he has no intentions to sell near a bank. 

· Chairman Miragliuolo informed that business could still be considered a retail store even if you are still selling offsite. He goes on to advised that if an oil delivery company was coming to town with the purpose of selling oil, they would be viewed as a retail store. Mr. Glinko argued that they would not have an active retail license? Chairman Miragliuolo informed that they most definitely would have an active state issued retail license since anytime you collect sales tax you are required to have a retail license. Mr. Glinko advises that Chapter 22 states municipalities cannot limit caregiver rights and part of rights is to be able to do transactions. Board Member Howe inquired into issue of distance of school? He was informed that it is a federal protection zone and the State of Maine cannot modify a federal protection zone. Mr. Glinko argued that is depends on how they are defining marijuana and the State has chosen a different representation than the federal law allows. However, Mr. Glinko advised that Maine would not be considering marijuana as a control substance. Board Member Howe then questions if he could smoke pot on a school grounds or in his car? Mr. Glinko explained that it depends on what the adult use says and where he is but he cannot smoke marijuana in a public zone. In addition, there is additional certification needed for care givers to be able to sell on school grounds. Board Member Michaud explained that is not want the topic of discussion is right now. CEO Butler suggested that there may be some cultural differences on what a store front and a retail store are. CEO Butler states storefront suggests an actual structure, a place they can actually walk into, where as a retail store may not necessarily be in a separate building or a building attached to an existing building. He states he was hoping they would find a definition in statute but that they may need to stay with the legal opinion provided by the town attorney. 

· Chairman Miragliuolo questioned CEO Butler if there has been any progress or if there is any correspondence that he is aware of that the Board has not seen? Chairman Miragliuolo states he was cc’d on a request to Representative Thoreau a couple weeks ago and he then sent a reminder email questioning if request has been made to AG’s office? CEO Butler states he has not heard any word from Town Manager Heath. Chairman Miragliuolo inquired if the updated letter from Attorney Meader has been received? Was she stratified with her letter?  CEO Butler states he spoke with Town Manager Heath and was advised that Attorney Meader is not going to send in a revised letter and Town Manager Heath stated there was no need for Attorney Meader to put anymore time into it at this point. Chairman Miragliuolo questioned how request to AG came about? Who wanted to make the request? CEO Butler explained that Town Manager Heath wanted to make request to AG since there were 2 attorneys, with differing opinions involved, and if this went to court, he was hoping the AG could provide some clarity. Mr. Glinko argued that part of contention in the recent email has been that the AG represents the opinions of the State of Maine not the opinions of the municipality. Chairman Miragliuolo inquired to Mr. Glinko where do attorneys go for information and research? Chairman Miragliuolo states it is possible other attorneys could be a resource? Mr. Glinko explained when he went to Attorney Chris McCabe, he was looking for the foremost expert in the matter. Mr. Glinko also states that he thought having Attorney McCabe and the communications from Attorney Meader that it would help make progress on the application. Mr. Glink notified the Planning Board that he will go to court if he has to get this resolved. CEO Butler states was under impression at the last meeting that another letter was coming but was informed by Town Manager Heath that Attorney Meader has nothing else left to add. Mr. Glinko advised of an email that was sent where Town Manager Heath advised Attorney Meader to wait to weigh in until after they get a response from the AG’s office. CEO Butler advise that he has seen the email and he had a discussion with Town Manager and was informed Attorney Meader had nothing further to add. Mr. Glinko argued that it was his attorney’s understating that Attorney Meader was going to be providing an additional opinion as of 8-27-19. Chairman Miragliuolo is uncertain how to proceed? Should they review criterion 1? Board Member Wilkens questioned how to proceed without an interpretation? Chairman Miragliuolo states they have the Town Attorney’s interpretation. Mr. Glinko states that he received an email where Attorney Meader asked Attorney McCabe for clarification and was expecting some follow up from that email. Chairman Miragliuolo explained that he sent an email to Town Manager Health and Planning Board members advising of where the Board left off and that they were waiting for an additional response from Attorney Meader. He states specifically Board Member Wall’s motion to wait for additional information from Attorney Meader. Chairman Miragliuolo explained that he wanted to make sure everyone was on the same page as to what the Board was waiting for, response from Attorney Meader and not necessary the AG’s office. Mr. Glinko provided email to the Board and explains he was advised that Attorney Meader was going to be on vacation and they forward correspondence to Town Manager Heath. Mr. Glinko advised that his attorney reached out to Town Manager Health regarding adult and medical use and he suggested that the business is not prohibited under Section 22. He continues by stating his attorney advised Town Manager Heath to share the information with the Planning Board and is now under the understating that the conversation never occurred. Chairman Miragliuolo reiterates that he wants to make sure attorneys have done their research. Board Member Howe questioned what the difference was between what the state is saying and the attorneys? Mr. Glinko answered that it is an interpretation of want exists in statue at the time. Board Member Wilkens states he wants to see what the attorneys do first and wants to see information in black and white, he wants to know the outcome. Mr. Glinko questions why all the delays since the information was present? Chairman Miragliuolo answers that the last delay was to keep the application alive. Board Member Wilkens stresses that he has been on the Board for a long time and has done plenty of permits, but wants to know what the outcome is. He states he wants to protect Mr. Glinko and the citizens of China. Mr. Glinko comments not a lot of information coming to the Planning Board that should have and this is one of his objections to this process. Board Member Wilkens states there is a lot of information and wants to be able to make an informed decision for Mr. Glinko and the people of China. Chairman Miragliuolo states per the emails, Attorney Meader appears to be still asking questions. Board Member Wilkens informs that he is not comfortable going forward at this point. Mr. Glinko vented his frustration that his stance is correct and wants them to go through 15 criteria. He feels that anything that Attorney Meader is referencing is from Title 28, adult use and not Title 22. Board Member Wilkens interjects that based on Attorney Meader’s letter and the subsequent emails, he would like to know where they are at and wants the town attorney’s opinion.  Chairman Miragliuolo asked Mr. Glinko if he anticipated a change of opinion from the town attorney, Amanda Meader?  Mr. Glinko argued that his understanding is Attorney Meader was asked not to weigh in until the AG has had a chance to respond. Board Member Wilkens reiterates that the Planning Board is here to make sure they have all the information, before so that they can make the right decision. Mr. Glinko states that the AG may not be able to weigh in. Mr. Glinko questions if the request has even been made to the AG’s office. Board Member Wilkens comments that he has the right to ask if the request has been made and he would like to know that information as well. Chairman Miragliuolo advised that he sent an email and has not received any response if request has been made to AG’s office or not. Board Member Wilkens feels we are in same position as last meeting. Chairman Miragliuolo agrees and states they are in the position where the application either gets delayed again or they review the 15 criteria based on the information they have. Board Member Wilkens advises that there is not enough information to make a decision, is very confident that they need to wait for more information. Mr. Glinko requested an FOIA of all communications regarding the application. CEO Butler states will need to contact Becky Hapgood for the information. Mr. Glinko states is frustrated since with all that delays it may take the application past the 35 days the municipality has to decide to approve or deny. He states he feels that his only recourse is to take this to litigation which can be costly but has already become a contentious issue. CEO Butler states he is deferring FOIA request because there are specifics of what he is looking for and recommends having letter forwarded from his attorney back to the town. CEO Butler explains that request is only for written and will not get for verbal. Mr. Glinko states he understands that. Board Member Howe questions the 35 days and how many days thus far?  Mr. Glinko states 8-27 is when deemed complete and Chairman Miragliuolo confirmed that was correct. Chairman Miragliuolo advises that will need to research the language how to determine the time of an application? He explains that the timeframe is used in some municipalities to make sure the Planning Boards meet so applications don’t sit for months and months. Board Member Wilkens states it is really up to Mr. Glinko regarding the time but does advise Mr. Glink that it is his choice if he wants to take this to court. Board Member Wilkens advises that the Planning Board is trying to do this right. He continues by saying that when they are all on the same page with the same information and we are not and it is very hard to make a decision. Mr. Glinko argues that he feels that he has completed everything he has been asked to do but feels the deadline continues to move. When does the goal post stop moving? When is it not going to be based on the interpretation of the law? He states that he can get the information within an hour and does not understand why the Planning Board cannot? Mr. Glinko states he wants the Board to have all the information and was under the impression if he had an attorney present than that would be represented as fact since they cannot misrepresent. Chairman Miragliuolo interjected that the discussion was that having attorney opinion is great but is not considered fact. He goes on to explain that it was more based on where does if fit into the statue? Mr. Glinko states he was under the impression since it is the presumption of the applicant then he would bring the foremost expert in the State to provide the Board the guidance needed to move forward. Board Member Wilkens explains that what he was voted to do was make a good decision for everybody and the way he makes good decisions for everyone is to find the root cause. What the information is? Why is there a stop and if there is a stop what is the reason for the stop? Board Member Wilkens explains he is trying to help. Mr. Glinko requests Board to help him find out why the delays exist? Board Member Wilkens informs that he needs more information to make an informed decision. Mr. Glinko informed the Board that he was hoping for an opinion would be issued. Chairman Miragliuolo explained that nothing has changed, that they were expected an updated letter form Attorney Meader and that was not received. Mr. Glinko argued that the request to the AG’s office was made by someone other than the Planning Board. Chairman Miragliuolo states the Planning Board was under the impression that Attorney Meader opinion might change, that what they were told and that change of opinion has not been received. He goes on to advise that that Attorney Meader can consult with anyone she wants and were expecting an updated letter from Attorney Meader. Board Member Wilkens motions to table the discussion until the next meeting pending a letter from Attorney Meader. Board Member Howe seconded motion. Chairman Miragliuolo states he can email Attorney Meader and cc Board and Mr. Glinko. Board Member Michaud states that they need some assurance that the letter will be received or they are just going to be going around and around. Board Member Wilkens trying to make it work. He continues that where the chair of the Planning Board is asking then the response will come back to the Planning Board directly. No more emails going around. Chairman Miragliuolo reiterated that there needs to be a resolution. Board Member Howe states need to get the answer if it is legal or not? Chairman Miragliuolo states there is only a 2-week gap and that he will send the email from the Planning Board. CEO Butler requested sending a copy to Town Manager Heath as well. Board Member Michaud inquired that they are expecting the letter in 2 weeks, but to avoid another delay, will they move forward with the 15 criteria even if they receive no response to the request? Board Member Wilkens and Chairman Miragliuolo both agree that they will move forward. Mr. Glinko states that he was under the impression, form the emails that Town Manager Heath specific to Attorney Meader not to respond. Board Member Wilkens advised that with the Planning Board Chair specifically asking, this is it. All in favor of the motion. No further discussion

· Chairman Miragliuolo advised that there was one email received from an abutter. CEO Butler advised he has email 9-7-19 from abutter Debbie Page. CEO Butler read email which stated they are opposed to medical marijuana facility so close to their home. There was question if they are an abutting property.  

· Chairman Miragliuolo read an email form Nathan White advising that he would like to change the name of his business to Medical ME LLC. There are no changes to business, he is just updating the name. Chairman Miragliuolo confirmed that it is just a name change and does not need to come to planning board. Chairman Miragliuolo advised CEO Butler that he can make change of name.   

· Chairman Miragliuolo suggests moving warrant articles discussion  
· Warrant Articles
· Chairman Miragliuolo read warrant articles:
1. Medical marijuana retail store
2. Medical marijuana registered dispensary 
3. Medical marijuana testing facility 
4. Medical marijuana manufacturing facility 
5. If any of the previous 4 have been passed, will the residents of China require a distance between the nearest property line to the medical marijuana facility and a school/other will be 1000 feet. 
·  Mr. Glinko states this is referring to Title 28 not Title 22. Chairman Miragliuolo states that the questions went to the Select Board for approval. CEO Butler states request did come from Planning Board. Was from public hearing when the opt-in was first mentioned and the town was not aware of. Town Manager Heath suggested this should be on the ballot. Board Member Howe does not see how the questions would modify the ordinance. Board Member Michaud commented that if question 5 is referring to Title 28, then there could be an issue.  Mr. Glinko provided the questions to the board and suggests that Town Manger Heath and the Select Board may have drafted the questions. 

· Ordinance Revision Workshop – (continued from 8-6-19 meeting)
· Board Member Michaud motioned to table to next meeting. Board Member Board Member Wilkens seconded the motion. All in favor. No further discussion. 

· CEO Report/Discussion of November Ballot Questions
· No CEO report presented at meeting. 
· Warrant articles were moved to after discussion of name change. 
 
· Future Schedule and Adjourn
Next Planning Board Meeting: September 24, 2019
Motion to adjourn meeting made by Board Member Wilkens
Motion seconded by Board Member Howes.

There was no further discussion and the motion to adjourn was unanimously approved. 
 
Respectfully Submitted, 
Dawn Kilgore
Planning Board Secretary
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