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China Planning Board Meeting 
China Town Office 
571 Lakeview Drive China, Maine 

APPROVED Minutes of February 28, 2017
Board Members Present: Chairman James Wilkens, Milton Dudley, Tom Miragliuolo, Toni Wall, Tom Michaud
Board Members Not Present:  Ralph Howe
Codes Enforcement Officer Paul Mitnik Present

Attendees:  Mary Grow, Irene Belanger
Meeting opened by Chairman Wilkens at 6:30pm
Pledge of Allegiance to the American Flag
Meeting Minutes
Review the minutes from the February 14, 2017 

Motion to accept as written made by Board Member Dudley
Motion seconded by Board Member Wall
There was no further discussion and the motion was unanimously approved.
New Business
Planning Board Endorsement of Ordinance Revisions for Town Meeting
· Codes Enforcement Officer (CEO) Mitnik stated he was curious as to how many properties in Town would be affected by the seasonal conversion changes.  He stated he used GIS and a measuring tool which is accurate to within one (1) meter and measured the distance a camp was to the setback.  Only six (6) camps, less than 2%, met the tests of conformance.  He looked at the year round camps and only thirty-eight (38) out of two hundred and thirty-five (235), about 16% that met the tests of conformance.  CEO Mitnik pointed out that the provision of the ordinance will prevent a close to all out prohibition on seasonal conversions and that this information may be useful to have for the town meeting.  Chairman Wilkens thanked CEO Mitnik for the information and stated he was shocked by the percentages.  CEO Mitnik reiterated that he was not trying to tell China what to do but just wanted to present the information.  Board Member Dudley said China does not speak with a single voice on that issue.  
· CEO Mitnik stated he re-wrote the explanations regarding the seasonal conversions and found three (3) issues: 
· 1)He cannot enforce this based on the two hundred and four (204) cumulative days as there is no way to determine when people are at their camps.   
· 2) The last sentence is not true as there is nothing in the subsurface wastewater disposal rules that say residency is based on registering vehicles, registering to vote, etc.  He said that if one were to look at the Maine tax code, it states that if a person lives more than one hundred and eighty-three (183) days in the State, they can claim residency in Maine, whereas the Ordinance says if you spend less than 204 cumulative days here you are considered seasonal. The Town Ordinance cannot preempt the State tax rules.  It was determined to strike section 2-10 and replace it with reference to the Maine seasonal conversion rules.  
· 3) The survey shows that a test of conformance is difficult for those who have seasonal or year round properties.  CEO Mitnik stated that what matters the most is the waste disposal.  In addition, once a camp is built, there will be runoff at the camp whether someone is in it or not.  Chairman Wilkens pointed out the camp road issue.  Board Member Dudley said the roads could still be plowed in the winter.  CEO Mitnik reiterated that it is difficult to tell someone they cannot go to their camp in the winter.    
· Conditional Use Standards – It was stated that they had gotten rid of the double negative in the wording.  Chairman Wilkens said a number of people had asked him why this was coming back again when it was already voted on. CEO Mitnik explained that many of the changes were mandatory.  CEO Mitnik said if someone asks at the town meeting it should be explained that the revisions are mandatory.  Chairman Wilkens asked if the Board members would be comfortable answering questions at the town meeting.  Board Member Dudley said, “Yes” because the Board was simply correcting things that were grossly wrong and incorporating mandates from the State.  Board Member Miragliuolo said the whole packet as one vote did concern him so having it split up for individual voting was a good idea.  CEO Mitnik said the problem in November was with the way the information was presented in that some items were mandatory and some were not but that the vote was as a whole.  Board Member Wall stated  there was a lot of confusion and that people did not know what they were voting on.  Board Member Miragliuolo said there had been a question about whether the Planning Board would make “ought to approve” vote notations on items for the town meeting.  
· Chairman Wilkens asked if the Board should survey people as to what they understood or did not understand.  Board Member Dudley stated it would be great to conduct a survey for something in the future, but there just was not enough time this time around.  Board Member Dudley said they would get feedback from a greater range of people.  Chairman Wilkens said he liked the idea of a survey as it would put the Board in the lead as opposed to having to answer to the “squeaky wheel”.  
· Board Member Dudley made a motion for ought to pass recommendations regarding the Planning Board’s endorsement of the Ordinance Revisions for the Town Meeting.  Board Member Wall seconded the motion.  The motion was unanimously approved with Chairman Wilkens abstaining.   Board Member Dudley pointed out that under Roberts Rules of Order abstentions have limited capabilities.  Chairman Wilkens changed his vote from abstention to approve the motion.    
Future Schedule of Ordinance Review/Modifications
A visioning Session
· Chairman Wilkens stated that before the Board has their having visioning session, the Board should decide what they want to look at.   Board Member Dudley suggested taking a step back and looking at the Ordinance to determine what it indicates the Board’s mission I, what authority the Board has so that everyone could have a common understanding of where the Board stands.  Chairman Wilkens agreed stating once the Board knows the mission and understands it, the Board could then create guidelines from there.     

· Chairman Wilkens read the statement he provided to be included in the Annual Town Report, reiterating that in 2016 the Board reviewed a total of thirteen (13) permits and almost every one was approved.  Board Member Wall stated that the Board has a reputation of not passing anything.  Board Member Dudley stated the Board’s priority is always to try and accommodate applicants and although sometimes meetings get cancelled the Board always re-scheduled.  Chairman Wilkens stated changing the double negatives on the conditional use application was a great start to accommodating applicants. The Board has also brought new things forward to make things easier for residents.  Chairman Wilkens stated that perhaps the Board needs to improve communications.    

· Board Member Dudley asked where the Board was at with getting the new members together.  Chairman Wilkens stated he would speak with Board Member Tom Michaud regarding his schedule.  Chairman Wilkens also reiterated the he liked the plan to start the meetings at 6:30pm and use the first half hour for Board business.  

· Codes Enforcement Officer (CEO) Mitnik said the next meeting could have two (2) applicants on the agenda.  He then asked if the Board still wanted the  first half hour reserved for Board business even with multiple applicants.  The Board said, “Yes” and stated the applicants would be scheduled for 7:00pm.  

· Board Member Tom Michaud arrived late and Chairman Wilkens welcomed him to the Board. Board Member Michaud apologized for his late arrival.  Chairman Wilkens stated that the Board was now complete for the first time in a long time.    Board Member Michaud stated he would be going back to Florida and will be gone a couple of months but stated he does want to remain a Board member.   
· It was pointed out that the Board should work on its mission first by completing a rough layout.  Items to be discussed would be “What are issues?” and “Where do we need to start?”.  Chairman Wilkens said they should look at the Comprehensive Plan and decide what is working and what is not.  Board Member Miragliuolo asked if the Board would have time to discuss the fifteen (15) criterion and asked if that would be too in depth.  Board Member Dudley pointed out that Round One regarding removal of the negative language in the wording was complete.  Round Two would include discussions regarding each individual criterion to see if they are all still needed or are redundant.

· It was pointed out that discussion would be needed regarding standards.  CEO Mitnik stated there were recommendations in the Comprehensive Plan regarding standards.  He suggested that may be a good place to start.  Chairman Wilkens agreed that review of the Comprehensive Plan was needed and asked if copies had been sent to the Board members.  CEO Mitnik stated he thought they had been mailed out.  Board Member Michaud confirmed he had received a copy  but none of the other Board members had received it.  CEO Mitnik stated he would follow up.  
· Board Member Dudley stated he would like to review the Planning Board Ordinance which also  describes the Board’s authorities, mission, etc.  Board Member Wall said it had not been looked at in depth and that the last revision was done in 2008.  It was stated that changes to the Ordinance would have to go to the Select Board for review first and then to the Town for a vote.  
· Board Member Michaud asked if the Board’s mission was to create ordinances or to use current ordinances and enhance those.   Board Member Dudley said the Board can create recommendations which the Select Board would review but ultimately the Town would have to vote on.  Board Member Dudley said any new member needs to read the Planning Board Ordinance.  Chairman Wilkens agreed and stated the Planning Board Ordinance needs to be reviewed.  Board Member Michaud said the Planning Board Ordinance says something to the effect that things must go through the Comprehensive Plan.   Board Member Dudley reiterated that a separate Board created the Comprehensive Plan and that bits and pieces of the plan have been implemented.  Board Member Michaud said the Planning Board does not have “enough teeth”.  
· Board Member Dudley said his mission was not to add new rules/regulations because China is still a small town and the sense is not to have “big city” rules.  Chairman Wilkens said there does need to be some common sense and protections for everyone.  He stated there need to be criterions that are measurable so that everyone knows what the rules are.  Board Member Dudley said part of the feedback he’s received is that the criterion are not enforceable.  Discussions included items such as noise, odor, glare, dust, etc.  It was questioned how one could create a measurable standard for odor.  CEO Mitnik agreed that odor is one of the hardest things to regulate.  CEO Mitnik asked if everyone had copy of the Planning Board Ordinance.  All of the Board Members indicated they did.  Board Member Miragliuolo said these items were very complicated and suggested the Board discuss one thing at a time.  
· Board Member Michaud discussed septic systems and stated there was no real proof of burden upon the applicants.   Board Member Dudley pointed out that the Code Enforcement Officer handles those issues, not the Planning Board.  CEO Mitnik clarified that information is provided to the Board on the checklist which is provided with every application he presents to the Board.    

· It was questioned if the Planning Board Ordinance and the 15 Conditional Use Criterion help the Board to meet their mission.  It was stated that the Planning Board can ask applicants for more information.  Board Member Dudley agreed that they could ask but cannot require.  Board Member Michaud asked how that worked.  Board Member Miragliuolo said the Board can table an issue until further information is received.  

· Board Member Miragliuolo said that during his tenure on the board he has  not noticed any glaring flaws or complaints regarding the Ordinance.     
· CEO Mitnik mentioned that in section 6 of the Land Use Ordinance under “Administration” there is mention of the Planning Board’s duties, on page 249.   

· CEO Mitnik clarified that at the next meeting the Board would  discuss their mission and the Land Use Ordinance and will review one conditional use criterion at a time.  

· Board Member Miragliuolo stated he thought that draft edits had been done in recent years to amend the 15 conditional use criterion.  Board Member Dudley said, “No” just minor corrections regarding language, etc.  

· Board Member Michaud asked if he could call in to the meetings while he is away in Florida.  CEO Mitnik stated he would  look into conference call options.  It was pointed out that Board Member Michaud would not be able to vote during those call ins.  Board Secretary Tracy Cunningham also explained that the Board minutes would be emailed to him.  
CEO Report 
· CEO Mitnik explained that the pen he was using also records the meeting which can then be downloaded to a computer and listened to.  He stated he could also make the files into PDF files.  He said he would have the recordings put on the website once they can figure out the technical issue.  Board Member Michaud asked if when loaded as PDF could CEO Mitnik send them via email, along with the audio.  CEO Mitnik confirmed he could.     
· CEO Mitnik stated he had emailed the Board regarding Maine Uniform Building and Energy Code (MUBEC) enforcement.  He stated there was already something in place for enforcement very similar to the Department of Environmental Protection (DEP) which looks at the environmental impacts.  He stated he had struggled with creating a fine schedule and had looked at the criminal codes and BMV traffic fines.  He determined that if a violation was intentional the fine would be doubled but that if the person cooperated a fine could be reduced.  He stated he came up with a proposed schedule which eventually be presented to the Select Board.  
· Board Member Dudley said that other towns were dealing with the same thing  with nothing to “balance on” and that some of the fines seemed steep.  He pointed out that the doubled fines for deliberate violations could be problematic in determining what is considered “deliberate”.  CEO Mitnik said contractors should know the state wide building code and should be checking with the Code Officer to see if China is a MUBEC town;  If they are not doing that, CEO Mitnik stated he considers that deliberate.  He said that when he issues a building permit, all the required inspections are listed as conditions to the permit and that there is a form that shows all of the inspections they need to contact the Code Officer for.  The contractors sign the form and say they will contact him and give him 24 hour notice so if they do not comply with that, he considers it deliberate.  
· CEO Mitnik stated he is a member of MBOIA, a chat group where code officers can ask questions and he sent this issue out and asked other towns for input and received no responses.  He agreed that other towns may be struggling with the same issue. Chairman Wilkens said the Select Board should determine the fines.  Board Member Miragliuolo said the financial gain section caught his eye and asked where it came from and stated the amount could be much greater than the fine.  CEO Mitnik said it was in China’s assessment now, as well as, the DEP’s.  Board Member Michaud asked about amount of fine being doubled regarding deliberate violations.  CEO Mitnik said he did not have much to go on.  Board Member Dudley asked why the property owner would be liable for half of the fine.  CEO Mitnik explained that the property owner usually comes in for the permit and should be aware of the inspection requirements.  He said that the property owners usually do not tell the contractor but that the contractor should already know there is a statewide building code.  CEO Mitnik reiterated that if a new house was built without a building permit, both the contractor and property owner are in violation.  Board Member Dudley asked if there were currently fines in place for the property owner.  Board Member Dudley stated he was uncomfortable with the fact that CEO Mitnik had to pull a number out of the air and was left with the position of being judge and jury to determine the fine amount.  Board Member Dudley stated that right now there was no fine schedule for different levels of violations.  CEO Mitnik said for the Building Code there was not and that there needed to be a consistent policy.  CEO Mitnik said that the contractors he works with regularly, there are not these issues and that it usually happens with new contractors.  
Future Schedule and Adjourn:
Planning Board Meeting: March 14, 2017
Motion to adjourn made by Board Member Dudley
Motion seconded by Board Member Wall
There was no further discussion and the motion to adjourn was unanimously approved. 

Meeting Adjourned at 7:47pm
Respectfully Submitted, 
Tracy Cunningham
Planning Board Secretary
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