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China Planning Board Meeting 

China Town Office 

571 Lakeview Drive China, Maine 
APPROVED Minutes of October 09, 2018
Board Members Present: Chairman Tom Miragliuolo, Milton Dudley, Toni Wall, Ron Breton
Board Members Not Present:  Kevin Michaud, James Wilkens
Codes Enforcement Officer Paul Mitnik Present

Attendees:  Mary Grow
Meeting opened by Chairman Miragliuolo at 6:30pm
Pledge of Allegiance to the American Flag
Meeting Minutes

Review the minutes from the September 25, 2018 

Motion to accept as written made by Board Member Dudley
Motion seconded by Board Member Wall
There was no further discussion and the minutes were unanimously approved, with Board Member Breton abstaining.
New Business
A. Administrative Procedures

1. Beginning of 30-Day Appeals Window – Mary Grow had previously innocently asked the question as to when the 30-day window of appeal began and the Board wanted to confirm.  Board Member Dudley said the Board needed to research the issue and that no vote was required.  Chairman Miragliuolo reviewed the Appeals Ordinance and stated it was not outwardly obvious regarding the timeframe.  He then went back to past Board minutes when Findings of Fact was reinstituted.  Chairman Miragliuolo had requested advice from Maine Municipal Association (MMA) legal staff.  The attorney responded and it was interpreted that the 30-day appeal timeframe starts when the Board takes their initial vote on the 15 Conditional Use criterions.  The Board agreed.  

2. Findings of Fact Signature Procedure – Chairman Miragliuolo indicated there was simply some confusion regarding the procedure.  In April 2018 it was decided that the written Findings of Fact would be drafted by the Codes Enforcement Officer (CEO) and the Chair of the Planning Board would sign the permit after the Board had approved it.  Then, in August 2018 during the review of the Route 3 Flea Market, there was some confusion regarding the process.  There was some thought there would be a second vote regarding the Findings of Fact.  It was stated that there has never been a second vote on the same application unless the application was originally denied and then came back to the Board.  Board Member Dudley pointed out that the Board’s obligation is to review an application in respect to the conditional use criterions and decide if that applications meets the criterions.  The CEO then creates the Findings of Fact from the discussion held during said vote. 
· Board Member Breton expressed concern regarding if changes were made to the Findings of Fact from the initial vote.  He had concerns that the applicant should be present for the vote on Findings of Fact.  Chairman Miragliuolo said Findings of Fact are generally like the minutes of what happened, decision made and conditions, if any.  Board Member Breton asked what if conditions are added after the fact?  Board Member Dudley said there should not be conditions added after the vote is made and CEO Mitnik said he would never add conditions after the fact.  
· Chairman Miragliuolo pointed out that a previous Board decision was appealed for not having written Findings so the Board tried to re-establish the procedure.  The Ordinance is not clear so Chairman Miragliuolo checked with Maine Municipal Association (MMA) and they recommended there be a vote on the Findings of Fact.  At some point, it was decided that would be the procedure going forward.  The full Board then voted on the Findings of Fact for a few applications, but the procedure has since been changed and the Board agreed not to vote on the Findings of Fact.  Board Member Wall reiterated that the Findings are not simply “minutes” and that they should be written based on the Board’s decision on the 15 Conditional Use Criterion.  
· It was determined that the CEO would draft the Findings of Fact and provide them to the Chairman of the Board for review.  The Chairman will review and distribute the Findings to the Board via email for review only.  If there is no input from the Board, the Chairman will sign the permit.  Board Member Dudley said he was not opposed to the Board reviewing the Findings, but was reluctant to add any delay for the applicant.  Board Member Breton said it did not have to wait until the next meeting.  As soon as the Findings are drafted by the CEO, they will be sent to the Board for review.  Board Member Dudley said he was not concerned unless there was some sense that substantive items were added or changed.  Board Member Breton said he thought there was a timeframe in the Ordinance and asked CEO Mitnik for confirmation.  CEO Mitnik read from the Ordinance which did not provide a timeframe for the Findings to be issued. 
CEO Report
The CEO’s recommendation for immediate changes to the China Land Development Code to eliminate wording conflicts and ambiguities and longer-term changes to update or improve the legality of the ordinance.
Chairman Miragliuolo pointed out that any changes would need to go to the voters for approval.  The Board will go through these tonight and CEO Mitnik will draft changes for review at a future meeting.

· P2-1 – Section 2(C)(I) – Setbacks do not agree with setbacks in Section 5.  Suggest deleting actual setback standards in this section and referencing setbacks in Section 5.

· CEO Mitnik stated that Section 5a explains setbacks in more detail.  Chairman Miragliuolo asked if anything would be changing.  CEO Mitnik gave the example that setbacks depend on what zone you are in.  The section 5 breaks it down by district and explains it further.  The Board agreed to this change.  
· P2-2 – II(b)(ii) – Exclusion of structure enlargement inconsistent with v (2) on page 2-6

· CEO Mitnik stated that when considering enlargement of non-conforming structures, different sections of the Ordinance contradict each other.  If there is more than three (3) feet in a crawl space, it must count as expansion.  But in a later section, page 2-6, the foundation is not considered an expansion.  CEO Mitnik stated he has not been counting cellars all along.  Chairman Miragliuolo asked if the intent was what is listed on page 2-2?  CEO Mitnik stated he wants to use language from page 2-6.  He pointed out that the Guidelines recently went to counting footprint, and was unsure where the other language came from.  Chairman Miragliuolo stated China’s Ordinance does count the cellar space as expansion. CEO Mitnik said he has not been doing it that way.  It was pointed out that if a cellar is counted as an expansion, the Town could tax it more.  CEO Mitnik said normally the Town would use more strict guidelines.  Board Member Dudley asked if there was an existing non-conforming structure, why would the Town entertain an expansion.  CEO Mitnik said one could still expand 30% even if the structure was non-conforming.  Board Member Breton said there would then be a bigger non-conforming building.  The Department of Environmental Protection (DEP) explained to CEO Mitnik that a cellar is like a “bonus” space.  CEO Mitnik said he had been enforcing the regulations on page 2-6.  Board Member Dudley said he supports CEO Mitnik in his suggestion to not count a cellar as an expansion.  The Board agreed to remove page 2-2.
· P2-3, 2-4, 2-8 – Removal, abandonment and resumption of discontinued structures and uses is confusing and needs clarification.  In each case this results in the loss of grandfathering and the time periods when this happens is not consistent.  Suggest adding allowance for extreme hardship such as extended illnesses were more time may pass before losing grandfathering or more tolerance for sporadic uses such as RV placement on lots where the 100-foot water setback cannot be met.

· CEO Mitnik said these three sections were in regards to discontinued structures and loss of grandfathering.  For example, if someone had a camp that they were not maintaining.  For example, CEO Mitnik recently had a camp on Pine Point where the owner had cancer and could not maintain the camp; it was leaning, there was a hole in the roof and part of the roof had trees growing on it.  The Ordinance says they lose their grandfathering if more than 50% of the value of the structure is gone.  CEO Mitnik stated he simply wrote the owner a letter that they would lose grandfathering.  He said these three sections of the Ordinance do not agree with each other.  Board Member Dudley stated he was in favor of CEO Mitnik drafting an update and presenting it to the Board for review.

· P2-12 to 2-16 – Land Use Table triggering permit requirements – Some of the references are incorrect

· CEO Mitnik pointed out that there are references to sections with wrong letters.  For example, timber harvesting should be section 5R.  The references just need to be updated.  The Board agreed.

· P2-22 – (c) – Suggest new system variance be changed to 1st time system variance which is consistent with wording the State Septic Rules.
· CEO Mitnik stated that it appears the plumbing inspector should not issue first time plumbing variances.  He said replacement system variances are routinely approved.  The septic rules allow for a variance that must be approved by the State.  CEO Mitnik suggested re-wording to “first time system variance”.  The Board agreed.
· P2-23 (F)(II) – Suggest re-wording with language in DEP Best Management Practices (BMP) Manual and adding erosion control mix berms

· CEO Mitnik said this was simply a re-wording issue again.  The Board agreed.  

· P2-24 H(I) – Suggest adding “storage” of manure (current language only regulates spreading of manure)

· CEO Mitnik said he had recently received a complaint from a resident about smelling manure in their house, from their neighbor’s manure pile.  The Agricultural standards only have regulations for spreading manure, not manure piles.  The only regulation is that manure piles must be three hundred (300) feet from a private well.  CEO Mitnik suggested adding “storage” of manure, as well as, spreading.  The Board agreed.
· P2-26 (d) – Suggest clarifying that topping of trees/saplings is prohibited in section that discusses allowable pruning (up to 1/3 of tree height)

· CEO Mitnik said people top trees so they can get a view.  He would like to add language clarifying that topping of trees cannot be done.   The Board agreed.  

· P2-37 -Commercial campgrounds/private campgrounds – This section is confusing since private campsites and commercial campsites are combined into one section and sometimes you do not know which type of campsite the ordinance is referencing.  I would suggest keeping these sections separate as is in the DEP Shoreland Zoning Guidelines.  In section VII, “placing” of RV’s for 120 days having to meet structure requirements such as septic systems needs to be explained since RV’s are placed when just parked and not being used.

· CEO Mitnik said the Guidelines have these as two sections, but China’s are combined which make it confusing.  CEO Mitnik suggested separating the sections just like the Guidelines.  CEO Mitnik stated he was running into issue with RV’s.  If someone has a non-conforming lot, the current Ordinance does not allow for placement of a RV on the lot.   Number 2 was added which says if the lot has another use like a dwelling, they must meet the lot size requirement of 1,500 square feet.  The Guidelines do not have that, as this was something China added.  Board Member Wall asked CEO Mitnik to draft something and provide to the Board for review.  
· CEO Mitnik said the other issue was “placing” an RV on site that it must have septic, etc.  Chairman Miragliuolo said it should not matter if the RV is registered.  CEO Mitnik said the intent was so the RV is not left on the lot year-round.  Board Member Dudley asked CEO Mitnik to provide recommendations, however CEO Mitnik said he was unsure what to do.  He stated he would copy the Guidelines.  CEO Mitnik said when he was in Manchester, they changed “placed” to “occupied” but it was difficult to enforce.  Chairman Miragliuolo said once the RV is connected to a sewer system, then there should be concern.  However, if they are just parking the RV in a driveway and not using the septic, then why would there be an issue?  The issue should be the strain on the septic system. Once the RV is hooked into a septic system, it is then considered a dwelling. 

· CEO Mitnik said he had a situation with two RV’s on one lot, less than one hundred (100) feet from the lake.  There cannot be more than one RV on a lot however this lot did not meet the lot size requirement so technically they would have to remove both RV’s.  In addition, there is no definition of “repeated camping”.  CEO Mitnik stated he has had a number of issues with RV’s and would like more direction because the Ordinance is so loose ended.  CEO Mitnik asked the Board for their opinion regarding allowing on RV on a lot.   The Board said they had no issue with it, unless they are pulling right up to the water or hooking into a septic system.  It was decided to separate commercial and private.  Board Member Wall requested that CEO Mitnik write up what he could enforce.  CEO Mitnik stated he recently encountered someone who had an RV for a number of years.  Three years went by and the RV was not there and then they wanted to bring it back.  According to the Ordinance they lost their grandfathering and he had to tell them they could not put the RV back on the lot.  The Board had no problem with an RV being left year-round on a lot, as long as it is not tapped into a septic system.  
· P2-41 Timber Harvesting – Do you want to retain the requirement for timber harvest permits?  Currently the CEO cannot sign an agreement with the Maine Bureau of Forestry for help in enforcement proceedings due to the requirement in China for Harvesting Permits which is not a requirement in the MDEP Shoreland Zoning Guidelines.  The Town permit is a duplicate of the state permitting process and the Town receives notifications whenever the state issues a permit.

· CEO Mitnik stated that due to China’s requirements, he cannot get assistance from the Bureau of Forestry for enforcement.  He stated that a permit is required at the state level and he receives notification when one is issued. Board Member Dudley said this requirement this has only created extra paperwork and aggravation for the harvesters.  There have been many after the fact timber harvest permits issued in China because the harvesters were not aware of China’s requirement.  Board Member Dudley recommended removing the requirement.  Chairman Miragliuolo said he was unsure why it was there in the first place.  Board Member Breton said it used to be that the Town did not want the State monitoring or telling them what could be done.  The Town’s Timber Harvest application fee is $25.00.  CEO Mitnik said there are eight pages of regulations for timber harvesting.  He stated if there was a major violation, the Town would not have the resources to take care of it.  Chairman Miragliuolo asked how much harvesting goes on in China.  CEO Mitnik said he issues eight to ten permits per year.  CEO Mitnik reiterated that he would like to remove the permit requirement only.  If they remove the permit requirement, the Town could have a Memorandum of Agreement with the Bureau of Forestry for help with enforcement.  The Board agreed to remove the permit requirement.
· P2-57 Planning Board Permits and Conditional Use Permits – Should a section be added requiring abutter notification?  This is done anyway, but is not a requirement.

· Board Member Dudley said he was not in favor of adding the abutter notification as a requirement in the Ordinance.  He is absolutely in favor of notification to abutters and the Town should continue to do so as a courtesy.  If it is added into the Ordinance and something is missed, they would have to start the entire application process over.   Chairman Miragliuolo agreed.  Board Member Breton asked why it is a requirement in the Subdivision Ordinance but not anywhere else.  He asked if the State requires subdivision notifications and CEO Mitnik said he was unsure.  The Board agreed not to add abutter notifications to the Ordinance.  Board Member Breton pointed out that for subdivision notifications, the fees are passed onto the applicant.  CEO Mitnik stated that the Town just changed the fee to $10.00 per abutter notification for the conditional use application notifications.  

· Board Member Dudley made a motion to table the remainder of the Round 2 items to the next meeting.  The motion was seconded by Board Member Breton.  The motion was unanimously approved.  
· CEO Mitnik said he had one more topic for the Round 1 changes.  He said he would like to remove the fees from the Subdivision Ordinance.  The fees are different now than what is in the Ordinance.  CEO Mitnik suggested removing the specific monetary amounts and replace with wording, “the fees are set by the Select Board”.  The Board agreed.
Future Schedule and Adjourn:
Planning Board Meeting: October 23, 2018
Motion to adjourn made by Board Member Dudley
Motion seconded by Board Member Wall
There was no further discussion and the motion to adjourn was unanimously approved. 

Meeting Adjourned
Respectfully Submitted, 

Tracy Cunningham

Planning Board Secretary
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