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China Planning Board Meeting 
China Town Office 
571 Lakeview Drive China, Maine 

APPROVED Minutes of October 25, 2016
Board Members Present: Chairman Frank Soares, James Wilkens, Milton Dudley, Toni Wall, Tom Miragliuolo
Board Members Not Present:  N/A
Codes Enforcement Officer Paul Mitnik Present

Attendees:  Parris Varney, Cathy Varney, Douglas Warner, Marianne Warner, Sheri Wilkens, Karene Tripodi, Nat Tripodi, Scott Pierz, Bill and Sue Pettipps, Tom Michaud, Marie Michaud, Shannon Axelson, Tim Axelson, Elaine Philbrook, Ronald Kostron, Sandra Kostron, John Deasy, Christian Wilkens, Sherrie Hartigan, Jim Hartigan, Michael Marois, Sally Vlodek, Ken Vlodek
Meeting opened by Chairman Frank Soares at 6:30pm
Meeting Minutes
Review the minutes from the October 11, 2016 meeting.

Motion to accept as written made by Board Member Dudley
Motion seconded by Board Member Wall
There was no further discussion and the motion was unanimously approved. 
New Business
1. Parris and Catherine Varney

701 Neck Rd

Conditional Use


Use of Barn for Events (Commercial Assembly)

Rural Zone

Tax Map 42, Lot 11

The continuing review of an application for the use of an existing barn for events such as weddings
· Chairman Soares reviewed the “ground rules” for the meeting explaining that the audience would not have the opportunity to speak, as the Board would be conducting business.  He explained that some Board members might ask the applicants for information during the review process.  Chairman Soares stated that if someone wanted to be recognized the request would go through the Chairman in order to minimize extra chatter.  He stated that the Board would review the fifteen (15) conditional use criteria.  Chairman Soares indicated that he had sent an email to the Board members regarding administrative procedures but that the Varney’s application was not discussed. 
· Board Member Wilkens stated that he represents District 1 and as an abutter to the Varney’s property, would recuse himself from this application review process.
· Mr. Varney addressed the Board.  He stated they wished to hold barn weddings that would be safe and fun and that a wedding venue could be an asset to the Town of China.  Mr. Varney stated they had revised their original application by stating events would only take place June through September for a total of 96 hours per year.     

· Review began of the Conditional Use Criteria

· Criterion #1 – Board Member Dudley made a motion that criterion one (1) had been met with Board Member Miragliuolo seconding the motion.  Board Member Wall asked if the Fire Marshall approval was included in the application materials.   Codes Enforcement Officer (CEO) Mitnik stated he had spoken with the Fire Marshall’s office and that they had been notified of the application.  He stated that the Fire Marshall’s office had verbally indicated that if a venue was to hold under three hundred (300) occupants, sprinklers were not required.  CEO Mitnik pointed out this was consistent with the International Commercial Code as well. There was no further discussion and the motion was unanimously approved.
· Criterion #2 – Chairman Soares made a motion that Criterion two (2) had been met with Board Member Dudley seconding the motion.  Board Member Wall wanted to ensure that the Fire Marshall had reviewed the parking area.  CEO Mitnik stated that Fire Chief Tim Theriault had visited the site and provided verbal confirmation that it met the safety standards for emergency access.  Chairman Soares asked if there were any other comments about fire safety from Chief Theriault.  CEO Mitnik responded, “No”. Board Member Wall stated she would like to have a condition of approval that there be a written approval from Chief Theriault.  Chairman Soares made a motion to amend the original motion to include a written letter from Fire Chief Theriault.  Board Member Miragliuolo seconded the motion.  There was no further discussion and the motion was unanimously approved.  Chairman Soares made a motion to add a condition of approval to include the letter from Fire Chief Theriault.  Board Member Miragliuolo seconded the motion.   There was no further discussion and the motion was unanimously approved

· Criterion #3 – Board Member Miragliuolo made a motion that Criterion three (3) had been met with Board Member Wall seconding the motion.   Board Member Wall stated that the Varney’s had provided the Board additional information to be read into the minutes.  The Varney’s stated the outside lighting would consist of a 500-watt LED spotlight but that more could be added if required by the Board.   Board Member Wall asked if the light would be on only during events.  Mr. Varney responded, “Yes”. Chairman Soares said it would be important that lighting be directed away from nearby residences.  There was no further discussion and the motion was unanimously approved.  
· Criterion #4 – Board Member Dudley made a motion that Criterion four (4) had been met with Board Member Wall seconding the motion.  There was no discussion and the motion was unanimously approved.   

· Criterion #5 – Chairman Soares stated that the Varney’s had provided additional information.  It was stated that all event music would be indoors.  Mr. Varney stated the peak-amplified noise would be one hundred (100) decibels or less.  He indicated that they had had the sound professionally measured by a sound engineer, outside standing on the Neck Road where it was measured at fifty (50) decibels.   Mr. Varney pointed out that amplified music would stop at 9:00pm.  In regards to glare from the vehicles’ headlights, Mr. Varney stated that the angle of the exiting driveway could be modified at the Board’s request.  Mr. Varney proposed that events would take place Friday through Sunday from June to September with a limit of 4 events per month.  Board Member Wall asked if the sound engineer had measured the sound with the barn doors open or closed.  Mr. Varney stated the door was closed.  Board Member Wall expressed concern that music could be amplified when the doors were open.  Mrs. Varney said they could have the sound engineer come back and test with the doors open. Board Member Dudley pointed out that the Town has no standard to measure against so why make the applicants spend more money to have the engineer come back.  Chairman Soares reiterated that the Varney’s stated they were able to have the engineer come back and that they were making the effort to provide the numbers.  Board Member Wall reiterated that this request would not be a condition of approval.  Board Member Miragliuolo said he was looking for the measurements and unfortunately felt that the Varney’s had not provided enough information.  For example, he stated that amplified noise was normally 100db and normal ambient sound is 56db, therefore he found it hard to believe that it was only half as much.  Mr. Varney stated that sitting here with the talking noise was approximately 60db.  Board Member Dudley reiterated that even with more information the Town has no standard to hold the applicant to.  
· Board Member Miragliuolo made a motion that Criterion five (5) had not been met.  There was no second on the motion.  Board Member Wall agreed with Board Member Dudley that there was no standard and was thankful that the Varney’s had gone ahead with the sound measurement without it being a requirement.  She reiterated that she was not requesting that the Varney’s have the sound measured with the door open.  
· Board Member Dudley made motion that Criterion 5 had been met with Board Member Wall seconding the motion.  Board Member Dudley voted in favor with Board Members Wall, Miragliuolo and Chairman Soares voting against.  The motion failed with a vote of 1-3.  
· The attendees began to get upset and verbal.  Chairman Soares explained that the Town of China does not have a restrictive code and read to them from the code.  

· Criterion #6 – Board Member Wall stated the Varney’s had provided additional information.  The property is located on thirty-seven (37) acres with 2 open acres for parking with hard packed gravel and grass.  The present use was for parking, storage, burning and recreational purposes with no problems with mud or erosion.  They Varney’s were requesting parking for up to seventy-five (75) vehicles but the area has a capacity for 300.  They stated the parking areas could be rotated per event and that roadside parking would not be allowed. They reiterated that China Lake Bed and Breakfast located on the property currently uses the same parking area.  It was pointed out that the Maine Department of Transportation (DOT) had counted six hundred fifty (650) to one-thousand two hundred twenty (1,220) vehicles on the Neck Road.  Board Member Dudley made a motion that Criterion six (6) had been met with Board Member Miragliuolo seconding the motion.  There was no further discussion and the motion was unanimously approved

· Criterion #7 – They Varney’s stated that the property was purchased at auction in 1999.  It had sat vacant for years and had become severely distressed. The property was in disrepair, an eye sore and was in foreclosure.  They have brought the 1820 Quaker built farm back to life.  They have landscaped the property and kept it well maintained.  Board Member Wall made a motion that Criterion seven (7) had been met with Board Member Dudley seconding the motion.  Chairman Soares stated that the neighbors had indicated that at times during events in the past that “drunks” had strayed onto their properties and he asked the Varney’s what their plan was to prevent that from happening.  Mr. Varney pointed out that they had only had one wedding to date and that those parties with the “trespassing drunks” took place ten (10) to fifteen (15) years ago.  Mrs. Varney reiterated that they would be present at all events from beginning to end and would closely monitor all events.   They Varney’s stated they still would have to apply for construction and dance license permits with the State and reiterated that they have never had any violations with their current liquor licenses.  Mr. Varney stated they would be installing indoor/outdoor surveillance cameras and would employ parking attendants for the events.  Mr. Varney said they could also trim the brush around the parking area as well.  Chairman Soares asked if the parking attendants could keep track of people and Mr. Varney said, “Yes”.   There was no further discussion and the motion was unanimously approved.

· Criterion #8 – Board Member M made a motion that Criterion eight (8) had been met with Board Member Dudley seconding the motion.  There was no discussion and the motion was unanimously approved.
· Criterion #9 – The Varney’s provided additional information which indicated the barn had a separate septic system with two bathrooms inside.   Portable toilets would be placed inside the barn.  CEO Mitnik contacted the State Department of Human Resources, which oversees the Town plumbing inspectors and was told that portable toilets were not an acceptable means of waste disposal for commercial use.  The septic system would need to be evaluated and possibly expanded.  Currently, it does not meet the State codes.  Board Member Dudley made a motion that Criterion nine (9) had been met with a condition that they become compliant with State codes.  Board Member Wall seconded the motion.  Board Members Dudley, Wall and Chairman Soares voted in favor with Board Member Miragliuolo voting against the motion.  The motion passed with a vote of 3-1. 
· Criterion #10 – The Varney’s provided additional information by stating they would maintain a one hundred (100) foot vegetated buffer strip and added a twenty (20) foot buffer of brush and grass to be limited to 2 cuts per year.  In addition, they would alternate the parking areas.  There would be no parking allowed on the Neck Road with temporary “No Parking” signs to be posted.   Board Member Dudley made a motion that Criterion ten (10) had been met with Board Member Wall seconding the motion.  There was no further discussion and the motion was unanimously approved.   

· Criterion #11 – Board Member Wall made a motion that Criterion eleven (11) had been met with Board Member Dudley seconding the motion.  There was no discussion and the motion was unanimously approved.   
· Criterion #12 – Board Member Miragliuolo made a motion that Criterion twelve (12) had been met with Board Member Wall seconding the motion.  There was no discussion and the motion was unanimously approved.  
· Criterion #13 – Board Member Wall made a motion that Criterion thirteen (13) had been met with Board Member Dudley seconding the motion.   Chairman Soares asked if any of the cleaning materials would be hazardous materials.  Mrs. Varney said there would be no hazardous waste.  CEO Mitnik agreed.  There was no further discussion and the motion was unanimously approved.
· Criterion #14 – Board Member Dudley made a motion that Criterion fourteen (14) had been met with Board Member Miragliuolo seconding the motion.  There was no discussion and the motion was unanimously approved.
· Criterion #15 – Board Member Miragliuolo made a motion that Criterion fifteen (15) had been met with Board Member Dudley seconding the motion.   There was no discussion and the motion was unanimously approved. 

· Chairman Soares asked the Varney’s to address Criterion #5.  Mr. Varney asked if more sound measurements were needed.  Mrs. Varney stated they had lived at the location for sixteen (16) years and had their daughters’ graduation party and one other party and never received any complaints from the neighbors.  Board Member Dudley asked the Board members who voted “No” on Criterion 5 to provide specific information as to why they voted “No”.  Board Member Miragliuolo stated that the Varney’s had changed their hours of operation, the number of events, etc. which was a huge step in the right direction.  He stated that perhaps given the new information, the abutters may not face as much of a loss of enjoyment of their properties.  However, this was a very recent change and he was unsure if this change would affect the public input the Board received. He reread Criterion #5 aloud and said that these three lines are all we have to go on and that he was making a “judgment call” to the best of his abilities. Board Member Wall said her major concern was the “peaceful enjoyment” of the abutters based on several attendees’ previous testimony.  Board Member Wall stated she agreed with Board Member Dudley that there are no standards regarding noise, dust, glare, odor, etc. however it boiled down to the peaceful enjoyment which is subjective.  She stated that the Board must recognize the number of people who had attended and expressed concerns at both the public hearing and tonight’s meeting.  

· Chairman Soares asked Mr. Varney if he could present any more information to the Board and if so he would consider extending the matter to the next meeting.  If not, however, a vote would be taken tonight.   Mr. Varney reiterated that the events would only take place ninety-six (96) hours per year, and did not anticipate major disruptions for the neighbors.    

· Board Member Miragliuolo made a motion on that since Criterion #5 had not been met, that the proposal had failed and asked that a special condition be added regarding Criterion #9 in that the State Plumbing Code be met.  Chairman Soares seconded the motion.  Chairman Soares and Board Member Miragliuolo voted in favor with Board Members Dudley and Wall opposing.  Therefore, with a vote of 2-2 the application failed.    
· Chairman Soares suggested that the matter be carried over to the next Board meeting.  He then asked based on Robert’s Rules of Order if a tie vote equals a fail.  It was confirmed that it did.  Board Member Dudley stated the permit would not be issued however he suggested the Board hold a brief meeting to review any new information that the Varney’s may care to provide and the Board could re-visit the matter at that time. Board Member Wilkens asked the Chairman for a point of order and pointed out that a vote had taken place and that the application failed.  The Board could not have a subsequent meeting to discuss the same application.  Board Member Dudley said the Board could, however, discuss a modified application.  China resident Scott Pierz addressed the Board and stated that the Varney’s could appeal the Board’s decision.   CEO Mitnik pointed out that the Varney’s could either appeal this decision or submit a new application.  
Chairman Soares called for a 5-minute recess at 7:15pm

Chairman Soares re-opened the meeting at 7:20pm
2. MJEK Enterprises LLC
239 Lakeview Dr

Conditional Use Permit Modification

Structure Addition and Change of Operating Hours

Rural District

Map 27 Lot 39

Approval is requested for a proposal to construct a 20 x 30 addition to be used for indoor seating on an existing take out business.
· Michael Marois addressed the Board and stated that he would like to construct a 20’x30’ addition for indoor dining to be located on the north end of the current building.  The addition would be away from the tent, on the other side of the building.  Chairman Soares asked about the large leach field on the property.  Mr. Marois stated he was required to have a remedial system installed years ago due to a gas spill.  
· Board Member Miragliuolo asked about procedure and pointed out that Mr. Marois owns 2 adjoining lots, one that is .22 acre and the other 5 acres.  The business is located on the .22-acre parcel.  Board Member Miragliuolo expressed concern about the rights to the well and septic and if there was deeded access for the business to use the well and septic located on the 5-acre parcel.  He indicated that something could happen in the future, where the home or business could be sold and one would be left without a well or septic.     
· Board Member Dudley asked CEO Mitnik if the application was complete.  CEO Mitnik stated it was up to the Board to determine the application’s completeness.  Board Member Dudley made a motion that the application was complete.  Board Member Wilkens seconded the motion.  There was no further discussion and the motion was unanimously approved.   

· Review of the Conditional Use Criteria began

· Criterion #1 – Board Member Dudley made a motion that Criterion 1 had been met with Board Member Wall seconding the motion.  Board Member Dudley asked if the Board would vote on each criterion individually or as a total at the end of the review.  Board Member Wall stated a vote should take place on each criterion individually.   
· China resident Scott Pierz questioned the Board if the proposed commercial structure would be subject to Maine Uniform Building and Energy Code (MUBEC) regulations.  CEO Mitnik confirmed it would.  Chairman Soares pointed out that the Board would not be taking public comment during the review.  Mr. Pierz asked when the Board would take comment and stated there had been little if no allowance for public comment.    
· Board Member Wall asked if permitting by the State Fire Marshall would be required.  CEO Mitnik stated he had called the Fire Marshall’s office and was told that based on the size of the addition and the amount of seating that it would not require a Fire Marshall permit.  

· Board Member Wilkens asked what would be needed regarding the MUBEC requirements.  CEO Mitnik explained that the structure must meet the international building and energy codes; however, the MUBEC requirements would be part of the building permit process.  There was no further discussion and the motion was unanimously approved.  
· Criterion #2 – Board Member Dudley made a motion that Criterion 2 had been met with Board Member Miragliuolo seconding the motion.  Board Member Wall asked if the emergency vehicle access was on file with the previous application.  CEO Mitnik said it was.  There was no further discussion and the motion was unanimously approved.
· Criterion #3 – Board Member Miragliuolo made a motion that Criterion 3 had been met with Board Member Dudley seconding the motion.  Board Member Wall asked about exterior lighting on the new building.  Mr. Marois said there would be lights on the side of the building.  It was pointed out that the application indicated there would be no change to the exterior lighting however based on Mr. Marois’ response there would be.  Board Member Dudley said the application could be amended to include the applicant’s new response.  There was no further discussion and the motion was approved with a vote of 4-0-1 with Board Member Wilkens abstaining.  
· Criterion #4 – Board Member Dudley made a motion that Criterion 4 had been met with Board Member Wall seconding the motion.  There was no discussion and the motion was unanimously approved.  
· Criterion #5 – Board Member Dudley made a motion that Criterion 5 had been met with Board Member Miragliuolo seconding the motion.  Board Member Wall asked Mr. Marois to verify the hours of operation that were originally approved on 03/16/2016.  Mr. Marois stated the hours of operation would be 7 days per week from 5am to 11pm.  Board Member Wilkens asked about the increase in traffic and if there would be adequate parking.  Mr. Marois stated he did not anticipate more traffic all at one time but perhaps there would be more business during the winter months.   There was no further discussion and the motion was unanimously approved.
· Criterion #6 – Board Member Dudley made a motion that Criterion 6 had been met with Board Member Wall seconding the motion.   Board Member Wilkens asked if there would be more parking spots added.  Mr. Marois said not at this time but if it is determined they are needed he would do so at that time.  Board Member Wall asked how many people the building addition could accommodate.  Mr. Marois stated twenty-five (25) to thirty (30).  CEO Mitnik stated the application indicated 25 people.  Mr. Marois agreed that the building could accommodate 25 people.  CEO Mitnik pointed out there would be 14 parking spaces.  There was no further discussion and the motion was unanimously approved.
· Criterion #7 – Board Member Dudley made a motion that Criterion 7 had been met with Board Member Miragliuolo seconding the motion.  Board Member Wall asked if all the abutters had been notified of the proposal.  CEO Mitnik responded, “Yes.”  There was no further discussion and the motion was unanimously approved.
· Criterion #8 – Board Member Wilkens made a motion that Criterion 8 had been met with Board Member Wall seconding the motion.  There was no discussion and the motion was unanimously approved.
· Criterion #9 – Board Member Wall made a motion that Criterion 9 had been met with Board Member Dudley seconding the motion.  Chairman Soares asked if there would be restrooms.  Mr. Marois confirmed there would be.  Board Member Miragliuolo asked about the use of the septic system located on the neighboring property and stated that Mr. Marois should have legal access or combine the lots.  Board Member Miragliuolo again expressed concern that the property could change hands in the future and there would be no legal deeded access.  Board Member Dudley said the issue should not concern the Board.  Board Member Miragliuolo reiterated that the business is located on a .22-acre parcel and that nothing had been provided to the Board that shows a septic system on the property, no common septic or any agreement showing such.  Board Member Dudley stated it was not a Planning Board review item but a Code Enforcement issue.  

· Board Member Wall pointed out that there would be an increase in the use of the septic with the additional customer base and addition of restrooms and questioned if the current septic system was adequate to handle those increases.  CEO Mitnik pointed out that the application included both lots and that a septic plan had been provided and reviewed.  CEO Mitnik stated there were currently four (4) leach beds that had been installed in response to the gas spill previously mentioned.  Currently they were only using one of them, which was also oversized.  CEO Mitnik stated that sizing was not an issue.  China resident Scott Pierz stated that the lot was .22 acres and was the site of the gas spill.  The system was designed to accommodate a huge surge of wastewater from the fuel spill at the former S&M Market.  Mr. Pierz stated that the leach field, although located on the house lot, must have had some kind of agreement with the Department of Environmental Protection (DEP) and S&M Market to place the leach field on the house lot.  There was no further discussion and the motion was unanimously approved.
· Criterion #10 – Board Member Miragliuolo made a motion that Criterion 10 had been met with Board Member Dudley seconding the motion.  Chairman Soares asked about a silt fence.  Mr. Marois said they would use something to prevent runoff during the construction phase of the project.  There was no further discussion and the motion was unanimously approved.
· Criterion #11 – Board Member Dudley made a motion that Criterion 11 had been met with Board Member Wall seconding the motion.  Board Member Wilkens asked about the slope of land around the building.  Mr. Marois said everything was sloped toward the road and that all runoff goes toward Lakeview Drive and the drainage ditch.  There was no further discussion and the motion was unanimously approved.
· Criterion #12 – Board Member Wall made a motion that Criterion 12 had been met with Board Member Dudley seconding the motion.  Board Member Wilkens asked CEO Mitnik if the well had been checked to accommodate additional usage.  Mr. Marois pointed out that the only additional water to be used would be for the bathroom.  CEO Mitnik said the Fire Marshall did not look at the site because it did not “trigger” a permit requirement.  Board Member Miragliuolo expressed his same concern with the well being on the abutting property.  He stated it could become a legal issue in the future that should be “ironed out”.  Board Member Wilkens agreed.  There was no further discussion and the motion was unanimously approved.
· Criterion #13 – Board Member Dudley made a motion that Criterion 13 had been met with Board Member Wall seconding the motion.  There was no discussion and the motion was unanimously approved.
· Criterion #14 – Board Member Miragliuolo made a motion that Criterion 14 had been met with Board Member Dudley seconding the motion. There was no discussion and the motion was unanimously approved.
· Criterion #15 – Board Member Dudley made a motion that Criterion 15 had been met with Board Member Wall seconding the motion.  There was no discussion and the motion was unanimously approved.
· Board Member Dudley made a motion that all 15 criterions had been met with Board Member Miragliuolo seconding the motion.   There was no discussion and the motion was unanimously approved.  

· Chairman Soares stated there would be a 30-day window of appeal.  
CEO Report
1. Draft Conditional Use Permit for Dylan Fortin – Chairman Soares reviewed the permit and saw no issue.  Board Member Miragliuolo stated that the special condition regarding the letter from Fire Chief Tim Theriault was left blank on the permit.  It was then discovered he was missing page 2 of the permit, which did include the condition.    
2. Complaints about Howe Property 168 Dirigo Rd
a. CEO Mitnik stated he had contacted Maine Municipal Association (MMA) for a legal opinion.  The Howe’s applied for a waste discharge license from the DEP in 2010 and a building permit was issued to house the system.  It now appearing that they are working outside the scope of their permit, the MMA attorney’s opinion was that the Town could still take action if so desired.  They recommended that the Town’s attorney be involved.  The first step would be to write a letter to the Howe’s stating that they needed Planning Board approval for what they were doing.  CEO Mitnik stated he would write the letter, however he was not expecting a favorable response.  
i. It was pointed out that even if the issue comes before the Board, the problem is the odor and the Town has no standards for odor.  CEO Mitnik stated he had received several complaints regarding the odor, however when he visited the property he did not smell anything until he was directly next to the lagoon.  Board Member Dudley stated he walks by there nightly and agreed that some days there was no smell but other days the smell was “gut wrenching”.  CEO Mitnik indicated that the Public Nuisance law could be applicable. He pointed out that the neighbors could take civil action or the Town could take action. However, CEO Mitnik pointed out that the Town’s chances of winning may not be so favorable because the matter is subjective.  
ii. Chairman Soares asked what the next step should be.  CEO Mitnik said the first thing would be to discuss the matter with Town Manager L’Heureux.  The issue may then have to go to the Select Board for them to determine if the Town wants to pursue any action.  Board Member Dudley agreed that was the appropriate course of action at this time.  He stated ultimately it comes down to whether or not it would be viewed as a community issue and if so the Town should then pursue.  Board Member Wilkens pointed out that they may have a permit but it has become a nuisance to the abutters.  He stated the Town has a responsibility to all residents, not just businesses.  CEO Mitnik stated that the Town’s attorney could also offer good advice on how to proceed.  Chairman Soares said he would also speak with Town Manager L’Heureux.  CEO Mitnik reiterated that this was an industrial waste lagoon located in a residential area.    
Future Schedule and Adjourn:
Planning Board Meeting: November 22, 2016

Motion to adjourn made by Board Member Miragliuolo.  
Motion seconded by Board Member Wall.
There was no further discussion and the motion to adjourn was unanimously approved. 

Meeting Adjourned at 8:01pm
Respectfully Submitted, 
Tracy Cunningham
Planning Board Secretary
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